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A special thank you to the Gila River Indian Community 
for hosting this conference and sharing their 
leadership, experience and beautiful facilities with this 
Summit. We look forward to learning more about the 
goals and plans of the Gila River Indian Community.
Thank you to the NTTA for providing this forum for Tribal 
Nation employees, businesses and consultants to share 
information regarding compliance with environmental 
regulations in Telecommunications projects on Tribal 
lands!

THANK YOU



Determining Project Analysis
• To begin environmental, cultural, and biological analysis a complete project 

needs to be defined.
• Explanation of project implementation is important for analysis of effects.
• All potential disturbances associated with the proposed action will need to 

be analyzed.
o Fiber route
o Tower sites
o Access roads
o Any additional disturbances

• Individual project components cannot typically be separated for NTIA 
review.

• Changes to project routes or locations lead to additional analysis, 
ultimately effecting project timelines



Streamlining Timelines

Desktop Research

Environmental Surveys

Cultural Resource Surveys

Endangered Species Surveys

Consultation Time Frames

ROWs, Easements and Business Site Leases

Other Agency Permitting



National Environmental 
Policy Act (NEPA)

• Requirements:
• Consider environmental factors of proposed 

action
• Involve people and agencies who could be 

affected
• Prepare environmental documentation

• NEPA is only applicable to federal actions, 
including projects and programs entirely or 
partially financed by federal agencies 
and/or that require a federal permit or other 
regulatory decision.



Streamlining 
NEPA

Categorical Exclusions
vs.

Environmental Assessments



NEPA Process 
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Categorical Exclusions v. Environmental Assessments

Categorical Exclusion (CE or CATEX)

Issued for defined actions that the agency has determined 
do not individually or cumulatively have a significant effect 
on the environment.
Must provide details of all project components as well 
as information on the surrounding area
Typically take 30-45 days to develop.
All components of the project must meet the criteria for at 
least one CE or an EA is required.
Applicable CEs for the Department of Commerce can be 
found in 74 FR 33204

Environmental Assessment (EA)

Prepared for actions in which the significance of the 
environmental impact is not clearly established.
Analysis must provide details regarding:

oPurpose and need for the proposed action
oReasonable alternatives
oEnvironmental effects

Significance of effects
Mitigation of any potential negative effects

Must give an opportunity for involvement to interested 
agencies, tribes, and the public.
Typically take 3-12 months to develop.
If the EA determines a project will have no significant 
environmental impacts , a Finding of No Significant Impact 
(FONSI) is issued.



Can you streamline by breaking up project components?

• NEPA and the CEQ regulations do not allow an agency to break a single project into
multiple components (i.e., phased or staged) without completing environmental review
for the entire project, whether by CE, EA, or EIS. In the rare cases where a grant
includes multiple subgrantees/subrecipients proposing projects that are completely
independent of each other, separate NEPA analyses are appropriate, NTIA may find
sufficient “independent utility” to allow one segment to proceed while others are still
receiving NEPA review.7

• NTIA assesses independent utility based on a project's independent function, absent the
construction of other components of the project. Only component parts of a grant that
could be constructed even if the other phases were not built and can functionally
operate on their own can be considered as separate, single, and complete projects with
independent utility. In contrast, component parts of a grant or a multi-phase project
that depend upon other projects, phases, stages, or segments of the project do not have
independent utility.

https://url.avanan.click/v2/___https://broadbandusa.ntia.doc.gov/funding-programs/policies-waivers/Notice_of_Newly_Adopted_NEPA_Categorical_Exclusions%23ftn7___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6Njo5OTllOjYxNzY0YjdmZGJiMjFkMTNhMmQ5NjU0YTJhNmUyNDI0Zjg0NmNjMzAxNzU2N2U0N2FmZTA2M2EwM2IzNzhmMDg6cDpU


New NTIA Categorical Exclusions – Effective April 2, 2024

• NOTICE OF NEWLY ADOPTED NEPA CATEGORICAL EXCLUSIONS | 
BroadbandUSA (doc.gov)

• Approximately 30 new Categorical Exculsions have just become 
effective

• These Cat Exs will help streamline the NEPA process for NTIA 
Broadband projects.

https://url.avanan.click/v2/___https://broadbandusa.ntia.doc.gov/funding-programs/policies-waivers/Notice_of_Newly_Adopted_NEPA_Categorical_Exclusions___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6NjpmOTg2OmYxZjY4OTUxMTg5ZGJmZjM5MWZjNWY5NzRlOWM0MGU0ZTkzNmY4ODdjNjY5ZDJiM2Y3NzE2YjEyNjE2Y2NjMmY6cDpU
https://url.avanan.click/v2/___https://broadbandusa.ntia.doc.gov/funding-programs/policies-waivers/Notice_of_Newly_Adopted_NEPA_Categorical_Exclusions___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6NjpmOTg2OmYxZjY4OTUxMTg5ZGJmZjM5MWZjNWY5NzRlOWM0MGU0ZTkzNmY4ODdjNjY5ZDJiM2Y3NzE2YjEyNjE2Y2NjMmY6cDpU


Threatened and 
Endangered 
Species

• Use IPaC IPaC: Home (fws.gov) to 
determine all Special Status Species 
for your project.

• Habitat vs Presence/Absence surveys

• Effect Determinations

• Survey requirements and timeframes

• Informal versus Formal Consultation

• Mitigation measures

https://url.avanan.click/v2/___https://ipac.ecosphere.fws.gov/___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6NjpmMzUwOmQ3ZWU2OTU3ZjFjNTcwNTdhZjg1YTI2ZDNiMWQ2YmEzMGEwMjFmNTM0ZGIyN2UyYTEzNDg0OWM1MWUwOTkxMDA6cDpU


ROWs, Easements and Business Site Leases

The Bureau of Indian Affairs Rights-of-
Way Permitting Process requires 
additional steps beyond the 
environmental clearances under the 
NEPA process, including:

• Survey (Map of Definite Location)

• Appraisals (Fair Market Value)

• ROW Consent
• Tribal (Resolution/Agreement)
• Allotments (Consent Forms)

• Bonds/Insurance

• Waivers (if obtained)



Land Ownership

• Once all routes and tower sites are planned, determine the land ownership and exisitng ROW 
for each element

• Use BIA records and county land records to determine the land ownership

• Contact owners of existing ROWs to determine if broadband can be added to the ROW and if 
any additional permitting requirments apply

• BIA may require business site leases or additional ROWs be filed



Other Permitting 
Entities
• Bureau of Reclamation (BOR)

• Bureau of Land Management (BLM)

• U.S. Forest Service (USFS)

• National Parks Service (NPS)

• U.S. Fish and Wildlife Service (USFWS)

• U.S. Army Corps of Engineers (USACE)

• Bureau of Indian Affairs (BIA)

• State Departments of Transportation (DOTs)

• Other state agencies that may have jurisdiction/land ownership 
or administration



Cultural Resources

Class I literature search

Class III pedestrian survey

Traditional Cultural Properties (TCP)

SHPO/THPO consultation



Class I Literature 
Search

• Early search of existing databases 
can inform project managers 
about known cultural sites and/or 
potential for presence of new 
sites

• Recent surveys may 
eliminate/reduce the need for 
pedestrian survey

• Access to database limited to 
qualified professionals



Class III Pedestrian Survey

• Requires on-site physical survey by 
qualified professionals (archaeologist 
and/or historic architecture experts)

• Standard transect is 15 meters (50 feet); 
wider project areas may require multiple 
transects

• Certain federal agencies (BLM, USFS) may 
require fieldwork authorizations prior to 
conducting Class III survey work

• Private property may require obtaining 
permission to enter

• May require test pits (archaeology)



Determination of Eligibility for NRHP

The Section 106 review process requires 
cultural resources to be evaluated for 
eligibility for listing on the National Register 
of Historic Places (NRHP) based upon the 
following criteria:

• “the quality of significance in American 
history, architecture, archeology, 
engineering, and culture is present in 
districts, sites, buildings, structures, and 
objects that possess integrity of location, 
design, setting, materials, workmanship, 
feeling, and association”

• Whether or not they meet one or more 
of the NRHP criteria A, B, C, D:

NRHP Criterion Characteristics

A Associated with events that have made 
a significant contribution to the 
broad patterns of our history

B Associated with the lives of persons 
significant in our past

C Embody distinctive characteristics of a type, 
period, or method of construction, or that 
represent the work of a master, or that 
possess high artistic value, or that represent 
a significant and distinguishable entity 
whose components may lack 
individual distinction

D Yielded, or may likely yield, information 
important in prehistory or history



Finding of 
Effect

• No Historic Properties Affected
o “[e]ither there are no historic properties present or there are historic 

properties present but the undertaking will have no effect upon them as 
defined in §800.16(i)” (See 36 CFR §800.4(d)(1)).

• No Adverse Effect
o “[w]hen the undertaking’s effects do not meet the criteria of paragraph 

(a)(1) of this section [see Adverse Effect definition] or the undertaking 
is modified or conditions are imposed... to ensure consistency with the 
Secretary’s standards for the treatment of historic properties (36 CFR 
§68) to avoid adverse effects” (See 36 CFR §800.5(b)).

• Adverse Effect
o “[w] hen an undertaking may alter, directly or indirectly, any of the 

characteristics of a historic property that qualify the property for 
inclusion in the National Register in a manner that would diminish the 
integrity of the property’s location, design, setting, materials, 
workmanship, feeling, and association. Consideration shall be given to 
all qualifying characteristics of a historic property, including those that 
may have been identified subsequent to the original evaluation of the 
property’s eligibility for the National Register. Adverse effects may 
include reasonably foreseeable effects caused by the undertaking that 
may occur later in time, be farther removed in distance or be 
cumulative” (See 36 CFR §800.5(a) (1)).



Traditional Cultural Properties

• A Traditional Cultural Property (TCP) is a property that is eligible for inclusion in the 
National Register of Historic Places (NRHP) based on its associations with the cultural 
practices, traditions, beliefs, lifeways, arts, crafts, or social institutions of a living 
community.

• TCPs are rooted in a traditional community’s history and are important in maintaining 
the continuing cultural identity of the community. The cultural practices or beliefs that 
give a TCP its significance are, in many cases, still observed at the time a TCP is 
considered for inclusion in the NRHP. Because of this, it is sometimes perceived that 
the practices or beliefs themselves, not the property, make up the TCP.

• While the beliefs or practices associated with a TCP are of central importance, the 
NRHP does not include intangible resources. The TCP must be a physical property or 
place--that is, a district, site, building, structure, or object.



SHPO/THPO Consultation

• Section 106 requires consultation with State Historic Preservation Office/Tribal 
Historic Preservation Office

• Concurrence with Determinations of Eligibility and Findings of Effect

• SHPO required to be provided with a 30-day review period

• If no agreement on eligibility and effect determinations can be reached, the Advisory 
Counsel may need to be contacted

• An adverse effect on historic properties requires a Memorandum of Agreement on 
mitigation measures to be implemented.



Paleontological Resources

• The Paleontological 
Resources Preservation 
Act of 2009 protects 
paleontological 
resources on federal 
and state lands by 
requiring agencies to 
take into account the 
effects of a proposed 
project on 
paleontological 
resources.



Section 4(f) 
Resources 

(FHWA/FTA projects)

Section 4(f) of the Department of Transportation (DOT) Act of 1966, as modified by 
Section 6009 of the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A 
Legacy for Users and implemented in 23 CFR 774, protects public parks and recreation 
areas, historic properties, and wildlife or waterfowl refuges from use in a transportation 
facility.

A use occurs when:

• Land is permanently incorporated into a transportation facility;

• There is a temporary occupancy of land that is adverse in terms of the statute’s 
preservation purpose; or

• When there is a constructive use of a Section 4(f) property.



Section 4(f) 
Resources (continued)

For a park, recreational area, or wildlife/ waterfowl 
refuge to qualify for Section 4(f) protection:

o must be both publicly owned and open to the 
public

o major purpose and function must be that of a 
park, recreation area, or wildlife/waterfowl 
refuge. Officials with jurisdiction over the 
property must also have determined it to be 
significant.

Historic properties listed on or eligible for listing on the 
National Register of Historic Places (NRHP) qualify for 
Section 4(f) protection can include archaeological sites 
as well as historic structures.

Archaeological sites do not qualify for protection under 
Section 4(f) if they are important only for their 
potential to yield information or if they do not warrant 
preservation in place.



Section 4(f) Resources (continued)

• Section 4(f) properties may not be used (except for small, de minimis impacts)
ounless there is no feasible and prudent avoidance alternative and
othe action includes all possible planning to minimize harm to the property.

• As per 23 CFR §774.17, a de minimis impact to historic site is
owhere the project would have a “no adverse effect” or “no historic properties 
affected” determination under Section 106 of the National Historic Preservation Act.
oThis means that either the project would have no impact on the historic property (e.g., no 
right-of-way is required), or that the impacts to the historic property are minor (e.g., minor 
right-of-way acquisition).



Utilizing existing corridors and ROWs to reduce surface 
disturbance

Early planning of all elements of the project including 
tower locations is crucial to streamlining

Determine land ownership and permitting entities for all 
linear portions and tower sites

NEPA clearance is required before construction can begin

Key Takeaways



Resources

• Guidance on NTIA National Environmental Policy Act 
Compliance https://broadbandusa.ntia.gov/sites/de
fault/files/2024-
04/Guidance_on_NTIA_NEPA_Compliance_April_20
24.pdf

• NEPA Review: Categorical Exclusions (doc.gov)
• An Introduction to Section 

106 https://www.achp.gov/protecting-historic-
properties/section-106-process/introduction-
section-106

• Identifying Historic 
Properties https://www.achp.gov/protecting-
historic-properties/section-106-process/identifying-
historic-properties

• Endangered Species Act 
https://www.fws.gov/law/endangered-species-act

https://url.avanan.click/v2/___https://broadbandusa.ntia.gov/sites/default/files/2024-04/Guidance_on_NTIA_NEPA_Compliance_April_2024.pdf___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6Njo2ZDVkOmJjMjQ1M2Q5ZDJiNjAwMjhjMTBiZTkzYWNlNTEzNzM0YjljMzJkMzExMWM0ZDBmYzg5NzA5MmI0MDYyMGVkOGU6cDpU
https://url.avanan.click/v2/___https://broadbandusa.ntia.gov/sites/default/files/2024-04/Guidance_on_NTIA_NEPA_Compliance_April_2024.pdf___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6Njo2ZDVkOmJjMjQ1M2Q5ZDJiNjAwMjhjMTBiZTkzYWNlNTEzNzM0YjljMzJkMzExMWM0ZDBmYzg5NzA5MmI0MDYyMGVkOGU6cDpU
https://url.avanan.click/v2/___https://broadbandusa.ntia.gov/sites/default/files/2024-04/Guidance_on_NTIA_NEPA_Compliance_April_2024.pdf___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6Njo2ZDVkOmJjMjQ1M2Q5ZDJiNjAwMjhjMTBiZTkzYWNlNTEzNzM0YjljMzJkMzExMWM0ZDBmYzg5NzA5MmI0MDYyMGVkOGU6cDpU
https://url.avanan.click/v2/___https://broadbandusa.ntia.gov/sites/default/files/2024-04/Guidance_on_NTIA_NEPA_Compliance_April_2024.pdf___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6Njo2ZDVkOmJjMjQ1M2Q5ZDJiNjAwMjhjMTBiZTkzYWNlNTEzNzM0YjljMzJkMzExMWM0ZDBmYzg5NzA5MmI0MDYyMGVkOGU6cDpU
https://url.avanan.click/v2/___https://broadbandusa.ntia.doc.gov/sites/default/files/2023-03/NEPA_Review_Categorical_Exclusions.pdf___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6Njo4ZmIxOjZjZTE0MWI5MTlkNTZmMGY4YjIyMTU3N2I3YmZiM2FiNjAzYjExZjFlZDQzYzI1ODc4MDg4NWE2MjY5MDI0Y2U6cDpU
https://url.avanan.click/v2/___https://www.achp.gov/protecting-historic-properties/section-106-process/introduction-section-106___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6NjplNGI1OjBiZWNkNzA0OGY2N2Q1YzMzY2E0MDY5ZGFmNTg0NmEwNDEzZTFhOWQ3NWM5YTUwNWY2NTBlZmY5NDExNTFiYmI6cDpU
https://url.avanan.click/v2/___https://www.achp.gov/protecting-historic-properties/section-106-process/introduction-section-106___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6NjplNGI1OjBiZWNkNzA0OGY2N2Q1YzMzY2E0MDY5ZGFmNTg0NmEwNDEzZTFhOWQ3NWM5YTUwNWY2NTBlZmY5NDExNTFiYmI6cDpU
https://url.avanan.click/v2/___https://www.achp.gov/protecting-historic-properties/section-106-process/introduction-section-106___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6NjplNGI1OjBiZWNkNzA0OGY2N2Q1YzMzY2E0MDY5ZGFmNTg0NmEwNDEzZTFhOWQ3NWM5YTUwNWY2NTBlZmY5NDExNTFiYmI6cDpU
https://url.avanan.click/v2/___https://www.achp.gov/protecting-historic-properties/section-106-process/identifying-historic-properties___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6NjpmNjU4OjUzMzAwZTU4OGRkMmRmYjYxOGY5YjQ4MGNjODc3YmMwMDQ1ZmQyY2E3MzI0MjU1NzcwYzJjOWVkNDExMDk0MWY6cDpU
https://url.avanan.click/v2/___https://www.achp.gov/protecting-historic-properties/section-106-process/identifying-historic-properties___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6NjpmNjU4OjUzMzAwZTU4OGRkMmRmYjYxOGY5YjQ4MGNjODc3YmMwMDQ1ZmQyY2E3MzI0MjU1NzcwYzJjOWVkNDExMDk0MWY6cDpU
https://url.avanan.click/v2/___https://www.achp.gov/protecting-historic-properties/section-106-process/identifying-historic-properties___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6NjpmNjU4OjUzMzAwZTU4OGRkMmRmYjYxOGY5YjQ4MGNjODc3YmMwMDQ1ZmQyY2E3MzI0MjU1NzcwYzJjOWVkNDExMDk0MWY6cDpU
https://url.avanan.click/v2/___https://www.fws.gov/law/endangered-species-act___.YXAzOmdpbGFyaXZlcnRlbDphOm86ZjI0OGQ2ZmVmYjE5NGJkMDJjNDQ3OGQzZGYwN2M4YjM6NjozOGIwOmMxZjExYWM3NTc1MzYwZTg4NWIxYzkxYjRhZGZmMjA3ZTcwZjdkMTZlNzE2OGU2YTE4ODZlOGQ1YTc3ZGZlNGU6cDpU


Monica Smith Griffin, 
Principal Investigator and Archaeologist
msmith@reagansmith.com
3909 N. Classen Blvd, Ste. 100
Oklahoma City, OK 73118
405.286.9326

This presentation is property of Horrocks and Reagan Smith, Inc. and cannot be 
circulated without prior permission. This presentation is for general information 
purposes and does not constitute legal advice or advice regarding your specific 
project. Every effort has been made to offer current and accurate information, but 
errors can occur.  Horrocks and Reagan Smith, Inc assume no liability or responsibility 
for any errors or omission in the content contained in this presentation.

Blayne Housh,
Director of Natural Resources 
and Regulatory Compliance
Bhoush@reagansmith.com
3909 N. Classen Blvd, Ste. 100
Oklahoma City, OK 73118
405.286.9326

Judy Imlay
Environmental Specialist
Judyl@horrocks.com
2162 West Grove Parkway, Ste 100
Pleasant Grove, UT 84062
801.3769.5173

mailto:msmith@reagansmith.com
mailto:Bhoush@reagansmith.com
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